
IN THB lIIHING HAnDEN, S
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J •L. Hc1L\lION,

CHIEF iJ.A.lli)EN.

DATED rrHE 27TH

OCTODER, 1977.

BENCH: This is an asseSSlilcnt o:f compensation undo:>."the Hilling
Act, 1973.

'1'1'1enorgan Hining & Inclustrial Company I>t-{.'L:llul£o(1--a:re t;ho :Losseos
o:f llinin(; Purposes Loase Ho., 'lJ (Act 197'3) 1.•hich 'fiJ.6 granted on the
30·th Barch, 19'7'7, for a period o:f 21 yearn.

T11.eloase is over a very small strip of' land some 1l.j-metres in
uidth and somo 88 metrCG doep <:td,:;accnt to athol' L111.ds held by
the lessee company and mmed by that conpa.ny near \1alloend,
Ne,.• South lJales. The OHuer oi' "/;ho land the sl1b,oct of' HPL 73,
houever, is Hr. H.V. Norris \-Tholives at 102 w}~o noad, llallsend.

On the 16th Septomber, 1977, I con.ducted an Inquiry rela.tive to
tho assessment o:f compensation in the ma.-ctor, tho partios being
unn.blo to aGree and I hOltrd evidence frOl~lHr. 8.J-. Coi'fee,
Superintendent of Collieries of the :Peko 1T0.118011<1G:l.~OUP of
Compo.nies ,{hich in f'o.ct is ussocio.ted llith the 1'l0:>:'[;<111 j:-1:Lrd.l1g' &
Industrial Compo.nyPty. Limited. In addition to t~ut \,jitno~s
l-lr. J .H. IIontoath, Consultant Surveyor and 'i'O\fU Pl.amner gave
evidenoe together with a :Ur. 1~.1I. Potts, Chief' 3tL"Voyor, Coal
1:Iining of' tho -Poko Uallsend Company. rrho8e 'd tnosses gave
evidence f'or the lessee company \>'hile Hr. Norris, l::mdo,mor,
eavo ov~denco hililsel.:C.

T1Legeneral effect of Mr. Norris' evidence was that the land the
subject of' UPL '13 is only a short disto.nce :from his residonce.
Whon he had ptu1clmscd the lo.ndiu 1947 f'rom the Uallselld Con.l
COl::lpanyhe hud 0. cOllvorsation "ith a Hr. IIill, tho I-Ianagor of'
that company, "hich ,mn to the eff'oct tlmt Hr. Horris ho.d bcon
told that the uine shaf't on HPL 73 wa.s l-h.'. Nor-ris' responsibility.
As a result of' that conversation, !Ir. Horris so.id, he had not
erected any buildings on the property •.Ii tll the exception of'his
homo believinG that 0. roo.d ,vould bo plQccd through tho land.
lIe had a.pplied for 6ubllivision o.pproval from the City Council of'
NC'1co.stle but his applications had boon :(,o,:oo"l:;od. On the
property of' SOLlO G3 ;lC:COS, ~Ir. IJorris s:::tid. tlL~t,ho 1:aS payinG
substalltial ro.tes around ~~,300 0. year and tlill.i~(h.lpled ;.;it11 \io.ter
rates presented a hoavy bLu1den upon him. lIe folt that had he
not run cattlo on t.le land or his horses his rates w'ould almost
double.

In the f'ino.l address on behalf' of Nr. Norris his solicitor,
Hr. Droad advised that Hr. Horris '-/Quld sell tlio sub,jact lund
to the lessee,COlllpo.ny for (~G,OOO.OO.

For tho leonoe company i-Ir. Co:f:foe outlined that an existinG mine
shaft on tho llining PurposeD LO<J,E,OHo. 7'3 -Has noeded for his
compo.ny's operations for vontilation purposes. Tho o;morship
of' the coal had been_ rosor-Vocelto tho leesee -,-ihen tho land ,.;as
sold. Depth of' tho 'lOrki.ll{js at this particular point arc some
"\80 :foet.



Hr. Hontoath suore that h0 had e:=c.:mlnodtho l;:md tho Dnb;ject of'
HPL 73 and that in vieW' of the plrmnillG' SC:.WUOS of' tl\o Ne\vcastlc
City Council he :felt that it iionld bo 801110\/i18J:'O al~ou.nd1.5 YC<1.rs

be:fore any developlilcnt took plao2, in roln.tion to Hr. Horris'
land. It 50emB i'rorn 11i[; evidenco that thoJ.'o 10 a r;roat deal 0:::-
land elsollhcre around Uallsond £'01:' propesod dovelopracnt bof'oro
the Dubjcct area. has to be consideri.)d and sucll a course iiould
tal~o some 1.5years. lIe felt tllU t '(;Levalue 0::: adj2..cent land
,ms some ($600per acre and submittod a wri tt011.va.lu8:(;ion made
by Valuers lI.J. Ibrt~ Gin;psonPty. Limitad {l2..tad 6th June,
19779 inclicQ.ting ff~taluO of Dininc Purposes Leaso No. 73 at
~~33.5.00. lIr. Potts outlined the proposed :i.llotallatioll o:f a
ventilation :fan in the s11'-1.i'tand coni'irmed tho evidence of'
Hr. Honteath as to the availability of' other land in the
Ua.llse11.daraa 1-lhichilould bo developed bof'o~'cNr. N01"1"isI land.

On the 20th October, 197'1, I inspected the land over lihich U1JL 73
has been granted. It improssed me as beinGGcraziuG lQ.nd1dth a
roasona.ble covo:CQc;Cof' crass but 1lith an Q.IYLmUCU1Ceo:f lantana.
Buil t on the land and ad~;a.cont to tho la.ud Hero old cl:l.aused.
structures, rollcR'" 9f: bY-Gonedays, going back to the turn of:
the century 'lhei'tf\c'Bhlmill:Lng'took placo on tho area. .

The claim of' $6,000.00 f'or the land by uay o:f sale lvaS rejected
at Court by Hr. Barnett, Solicitor, :I:'ortho lessee company.

Nr. Norris submitted that the value o:f his land on an unimproved
basis lvaSat the moment ~~h5,OOO and bearinG in mind ·chat HPL73
occupies some 1,232 square motres er some 1 acre 0 roods and
35 perches the value of' the subject area uonld be, on I\Ir. Norris'
calculation, some (~GOO.On the other hand he hao not substantiated
his claim 'vith any evidence :from a qualified v::tlucr and I :feel
bonnd to accept the valuation by llartin Simpson Pty. Lir:litod \·,hich
puts the valuo at 0335.00.

1<11". Norris has sUGGested that the proposed development o:f tho a:rea
'dll be hampered by the e:dstence o:f the mining purposes lease and
that therefore he requiros adequate compensation.

~'Le criteria Guidin~ a lIarden in assessing compensation is set out
in Section 124 (1)(b) of the Act and provides

"T/here compensation is by this Act directed to be assessed by
the llardon the assessment •••••• shall, o:::cepi.;i'lhere the
assessment is to he made :for the purposes of section 123, be
of' tIle loss caused or likely to be caused by -
(i) damage to tho surface o:f land, a.nd dronage to the crops,

tre'cs, grasses or other vegetation on la.nd, or damago
to buildinGS and improvements thereon, being damage
1.;11ichhas boen caused by or i.hich may arise :from
prospecting or mining operations;

(ii) deprivatien of' the possension or o:f the use o:f the
surface of' land or any part of tho surface;

(i~i) severance of land :from other land o:f the o~;ner or
occupier o:f tlLat land;

(iv) surfaco rights-o:f-uay and easements;
(v) destruction or loss of, or injury to, or distnrbance

of't or inter:ference .fi th, stock 011 land; and
(~i) all consequential damages.1I

As can be seen deprivation ofposDossion or of' uso of' the 5nri'Q.co
o:f tho land or any part of the surface is a i:>T01.md:for the Ha.rden
to rely upon in assossing compensation.



.1.12 tho l~1.Cll·1;o:f "t}"o ov:tdcm~o X an 11n,\1)10 to (::00 \thc:l.'o :1.t h,'lG be;; 0} 1

o G trl1)1:1 ..o1}o~1 t1.1C1.t -to] 1,0::''''0 fj~:}.OltJ;J 1.10t Clot ·;;:~O lXL"'oaOl1'C t:lt;lC, ~::'::";''':r
COl:~l)Ollt]t.lt:Loll i:or ttc!?J:'i V~ tiOll ~~.1:t1 :in ~0::.0 C:~J..'t<;l·~!JULr:l''lco 0 t:..i'.l:i; \l:~.J.l
be :lclotc~ i':~O:;l ::,~';~:;:L~:<)::;'at:~~:;i.w/: ..C5,;;:~;I.::r ~:it.U)';:::,OIl Qp:;)3~'" j ":'

l;l;:r vi<:lil, 1.00 c.;.TOW •.,,!J (-), (.~_...•.), \J.vLt X\I) .. ~~.

On bol-t',} ,,, 0·.... tIle J (' ,-,"0"'" '1...•~"\-,'-, "~I ",''''r··cC'· ,',(,,1 t'l'"'" '-'- ••,"".•.\ 0"-' of' <-·1..""·••..·'0·,1J. ",-," • ..t..i. «._ •••. ,.)I.,)~ __ U .•••.,,'i-J •••1 •• ;",.;,IU ~ t,... .•• ~_ _ 4,," 'V ~ .•. J~.,.;14 _ t.,.J. '.'~ .••.•.••• ..10.V'v ••••.••

yoars t10tlld DOGall lJil1:'Lncr ~tGt:.i.vity ::.u. ';;;W ;;lrOt, noar cc.;::ple-(;:;"on
ftllL.l ill ViOll of: t.~lO ~~:::)'c·l.;·tllCl.t :;~ti:':lO ~bO(:n..l :-3ui.\,1 t-I~,:J.t it co'ulfJ UO
i'i:l:'too:u YOCL!'O hci·o::.~() tlovolornoll'i; \1i1l t~1.~':oplace tit ~ceLW that
thiD lQ.lld ccn',ld 11011 1;0 the :;v::) 'oc'c 0:);' nn uppl:Lcation Ul'Ktcr
f~oction '126 of' tho f~ct 11111chro;l.uo: ••

11"\.1101"0, n:ftor an ::~r.:;OOS::ll:jOnt }h":'.O beon mado in (;(,ccordn.nco "\11 th
'(;110 provicdolllJ oi' DOCtion 1 ;!,';', i'1; ;1.::.; l'~~'OVO(l to the D;::'t:1.oi'ac tioa
of' '~ho 1i:~!.',.lontb.:.:.t 01.;"1:0 uhQlo oi' i;~w ;cuo'l~nt 1y,dd into com't
purl:a,U1~l"i,: to ::.m·0Doc-c:1.un Cj) 01" (h) 0:'" tl1:lt [joction h2.~l boon
dul.y p;c::'d out, ".',ld tl::.n.t :Jinco thQ I..Ld;o of.: tlw P~~:Y1:l011t out t or
tho 1,\,(:.;-(;p~:~ymollt out, as -tho 0,,(,::;0 nay ho. ;fur'thcl" 10nB has been
cauDad 1.:0tho lnml to llldeh tho a::wo:JG1:lOnt :l:'olntoo. 0:2." to
o'cher l:,:-,d, hoi:l;'; 10;-:;0 ;t::.-:; ..;';:)..:13 .fro,:l ['.,xl oue 0:,...•Doro 0:;': °l;1l0
causon :l.~0:::0rre~J.'i;o :i.:n.SU"J:;;o.)(,,)'i;;l,on (1)(b) or (G) oi' °c!1;:.!.t Goc'c:Lon,
tho llurdon oh;:~ll, r;u1;)'oet.-i.;o oeGt~.0:1125 (2), CWOCfH.I that 10::;0
and Ol.'(!,O1,'" tLat tho ::'~l:10UI1t uo ::.lDGcsscd "LtC pa.:J.d by the ror.:iGtorod
holdol' of' tho claim or tho nutllorit:-r, to ll111.ell tho D.OnODOf.lcn'l;
:1:'01;;:1.'1;05,uithin the tulO c~n.d to t~lO pornono spoci.fiod in tho
oruer."

In other 'lOrds, oithor party cun rao.ko 0. oubsequont application
1'or cor.~)ouoution.
In a:rrivin:s at a ;fa-i.::." n::Hl l...•crwon:.:.1.bloC.t1GODOl:1Cn'l.: of' omapennation
at tho present timo :U:; :10 in Lc;'l opilt:l.on GCl.tisf'actory to tlU"'lJ. to
a culculatic:l of' a vc,lt:o 0;;;""'--;";:3:;5 ~..nvonted ut '10" over ~;1yeCll'O.

'1'11iof'iGUre "ou1d ho ~:;:135::-:'7.hoO, being an acturial calculation
0:1:'01 inveLlted at 10i~ ever :~1yearn. r":'Vha rosult is (~:2,1~.'i'9.00.
DividinC thu.t by 21, 'tlhicll io tl10 nuuber of' years over ,,1J.:Lch the
loaoo io Gl."a;'1.tou.. I :rind tlm.t; 'tIle x"air and rou:;onablo compclloa.tiol1
is $118.05 per Ultnum.
I <.li.1:"oci; tlJ.o Sill;} 0:4 ~~~·'-i(~.O~ bo 1);:'t.:L.~ 'to tllO \:a:.i.· ....-~Ui.l'n COUl.""i;, ~;:I,,·:~lOY~
by tho lOOGOO company 'Uitlliu ono Llonth oi' today and that (>~lbGcquol1t
lluynollts oi' cOL"lporwation of' (/1-H-~.05 be,uado on tho 1st Doco!.ibor
of' o:lch yea;;.", accolld pa)'1:.1ont to take place on tho 1zt DOCOl:ib01",
1~J'73.


